UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Mai led: April 22, 2005
Cancel | ati on No. 92043900
Omova Sol utions, Inc.

V.

DE GEM CO., INC., THE

David Mernel stein, Attorney:

This proceeding was instituted on Novenber 22, 2004.
Pursuant to standard Board practice, the institution letter
and petition for cancellation were mailed to respondent Die
Gem Co., at its address of record. Respondent was all owed
forty days in which to answer the petition for cancellation.

No answer having been received, on February 17, 2004,
the Board issued notice of default to respondent, and
allowed it thirty days in which to show why judgnment by
default should not be entered against it. Unfortunately, as
| ater becane clear, the envel ope sent to respondent did not
contain respondent’s copy of the notice of default, but
rather a paper from an unrel ated proceedi ng, Qpposition No.

91163116. The pro se respondent wote to the Board (using
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proceedi ng nunber 91163116), indicating its confusion and
requesting assistance, but the Board did not respond.?

Meanwhi | e, because respondent had not filed a response
to the notice of default, the Board entered judgnent by
defaul t agai nst respondent on March 25, 2005. Respondent’s
regi stration was cancelled on April 20, 2005.

On April 4, 2005, respondent submtted a paper to the
Board styled a “notion to quash,” explaining that it never
recei ved the notice of default, and requesting additional
time to respond to the petition for cancellation.?

Because the notice of default was not mailed to the
respondent, the judgnent by default entered agai nst
respondent is hereby VACATED. Registration No. 1384270 wil |
be reinstated forthwith.?

In light of the circunstances, respondent is all owed
until FORTY DAYS fromthe mailing date of this order in
which to answer the petition for cancell ation.

Finally, we note that respondent is — at least at this

point — representing itself in this proceeding. Wile

! Respondent’s letter remains in the prosecution history of
Qpposition No. 91163116 at item #9.

2 Judgrment was entered a mere 36 days after entry of the notice
of default. It is the Board s usual policy to wait |onger than
six days after a due date before taking action, so that we nmay be
assured of receiving responses which have been subnmitted by mil.
Had the Board followed its policy in this case, respondent’s
paper would have alerted the Board to its error prior to entry of
j udgnent and cancel l ation of respondent’s registration.

3 The Board apol ogi zes to respondent for the errors resulting in
entry of judgnment and cancellation of its registration.
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parties are permtted to represent thensel ves before the
Trademark Trial and Appeal Board, it should be noted that
t hese proceedings are legal in nature. These proceedi ngs
are governed, inter alia, by the Trademark Act, the
Trademark Rul es, the Federal Rules of Cvil Procedure, and
many cases interpreting the applicable rules and statutes.
As a result, nost parties find representation by qualified
counsel to be essential to a successful presentation of
their case. Board personnel cannot provide | egal advice to
either party, or assist respondent in selecting an attorney.
Trial dates, including the close of discovery, are

reset as foll ows:

DI SCOVERY PERI OD TO CLCSE: Cct ober 19, 2005
Thirty-day testinony period for party in January 17, 2006
position of plaintiff to close:

Thirty-day testinony period for party in March 18, 2006
position of defendant to cl ose:

Fi fteen-day rebuttal testinony period to May 2, 2006

cl ose:

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, must be served
on the adverse party within thirty days after conpletion of

the taking of testinony. Trademark Rule 2.125.
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Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.

By the Trademark Trial
and Appeal Board



